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Not Taking Care of Business:
State Responses to the Employee Free

Choice Act, Preemption, and the NLRA
I. INTRODUCTION
In 2009, Senator Ted Kennedy (D-MA) and Representative George Miller (D-CA) introduced legislation in their respective chambers that would
significantly change how workers form unions under the National Labor Relations Act (NLRA). Under the current process, at least thirty percent of a
company's employees must first sign cards that accompany a petition requesting union representation, after which the employees or the employer can ask
the National Labor Relations Board (NLRB) to hold a secret ballot election to
poll employees on the issue of whether a majority wants to be represented by
a union. 2 If passed, the Employee Free Choice Act would generally leave the
current process intact but would eliminate the ability of both the employer
and any employee to ask the board to hold a secret ballot election if more
than half the workers sign the cards.3 To ensure employers and employees do
not lose the right to call for a secret ballot election, even when a majority
signs cards in support of union representation, one group has launched a national campaign to encourage state officials to move to amend their constitutions to require an election by secret ballot. 4 State-mandated secret ballot

1. Employee Free Choice Act of 2009, S. 560, 111 th Cong. (1st Sess. 2009).
H.R. 1409, 111 th Cong. (1st Sess. 2009). The same proposal was also introduced in
2003, 2005, and 2007. GEORGE MILLER, EMPLOYEE FREE CHOICE ACT OF 2007, H.R.
Doc. No. 110-23, at 3-5 (2007). The bill introduced in the U.S. House had 227 cosponsors, Library of Cong., Thomas, http://thomas.loc.gov/cgi-bin/bdquery/D?
dl 11:1:./temp/-bdCabL:@@@L&summ2=m&/bss/1 I lsearch.html (last visited Sept.
24, 2009), and the Senate bill had 40 co-sponsors. Library of Cong., Thomas,
http://thomas.loc.gov/cgibin/bdquery/D?d I11:2:./temp/-bdnhKH:@@@L&summ2 =
m&/bss/11 lsearch.html. Senate bill sponsor Ted Kennedy died on August 25, 2009.
John M. Broder, Senator Kennedy, Battle Lost, Is Hailed as a Leader, N.Y. TIMES,
Aug. 27, 2009, at Al. Under Massachusetts law, a statewide election must be held to
elect his replacement. MASS. GEN. LAWS ANN. ch. 54 § 140 (West 2007). See also
Carl Hulse & Katharine Q. Seelye, Loss of Health Care Champion Creates More
Uncertainty in Debate, N.Y. TIMES, Aug. 27, 2009, at A21 ("Massachusetts law requires a special election to fill the seat and one might not be held until early next
year.").
2. NLRA, 29 U.S.C. § 159(c)(1) (2006); 29 C.F.R. § 101.18(a) (2009).
3. H.R. 1409 § 2(a); S. 560 § 2(a).
4. The group is called Save Our Secret (or SOS) Ballot. Save Our Secret Ballot
Home Page, http://www.sosballot.org (last visited Sept. 24, 2009); Kelly Wiese, Effort to Guarantee Secret Ballots Begins in Missouri, KANSAS CITY DAILY REC. (Dec.
31, 2008).
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elections, if allowed, would defeat the purpose of the federal legislation to
allow unionization without such elections. In Missouri, Secretary of State
Robin Carnahan approved an initiative petition to amend
the state constitution
5
organizing.
union
in
elections
ballot
secret
to require
Two issues arise from this potential battle between federal and state law
over the formation of unions. The first question is, if both the Employee Free
Choice Act and a state constitutional amendment are approved, will the federal NLRA preempt a state constitution's secret ballot requirement? The
other issue is whether a state constitutional amendment would govern union
organizing in Missouri if the Employee Free Choice Act does not succeed and
the state amendment is passed.
Supporters of the secret ballot proposal likely will argue that the state
can require secret ballot elections as part of its police powers because the
NLRA does not contain an express preemption provision. The long legal
history regarding preemption and the NLRA, however, suggests that states
cannot create regulations governing how employees choose a union to
represent them, 6 especially when the state and federal laws attempt to govern
the same employers and employees on the same issues. 7 For instance, a state
must show more than just the existence of a local interest in order to avoid
preemption under the analysis the Supreme Court of the United States has
applied when it has considered the effect of state laws that conflict with the
NLRA. 8 The state also must show that the regulation does not attempt to
regulate conduct that is actually "protected or prohibited" under the law.
Finally, the state's interest in regulating the conduct at issue must be greater
than the regulation's potential for interference with Congress's intent for a
uniform labor policy to be implemented by the NLRB. 9

5. See Robin Carnahan, Mo. Sec. of State, Constitutional Amendment to Article
I, Section 35, Relating to Elections and Union or Other Representation, Version 3
2010-025, 2010 Initiative Petitions Approved for Circulation in Missouri,
http://www.sos.mo.gov/elections/2010petitions/1Oinit-pet.asp#2010025 (last visited
Sept. 24, 2009) [hereinafter MO. CONST. AMEND. 2010-025].
6. See, e.g., Hill v. Florida ex rel. Watson, 325 U.S. 538, 543 (1945); Nat'l
Labor Relations Bd. v. Falk Corp., 308 U.S. 453 (1940).
7. See Bethlehem Steel Co. v. N.Y. State Labor Relations Bd., 330 U.S. 767,
775-77 (1947) ("Comparison of the State and Federal statutes will show that both
governments have laid hold of the same relationship for regulation, and it involves the
same employers and the same employees. . . . We therefore conclude that it is beyond
the power of New York State to apply its policy to these appellants as attempted herein."); La Crosse Tel. Corp. v. Wis. Employment Relations Bd., 336 U.S. 18, 23-26
(1949) (holding state "certification of a collective bargaining representative" was
preempted by NLRA).
8. Brown v. Hotel & Rest. Employees & Bartenders Int'l Union Local 54, 468
U.S. 491, 502-03 (1984).
9. Local 926, Int'l Union of Operating Eng'rs v. Jones, 460 U.S. 669, 676
(1983).
https://scholarship.law.missouri.edu/mlr/vol74/iss4/7
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If both the federal Employee Free Choice Act and the state constitutional amendment proposed in Missouri win approval, the federal act's provision
allowing union formation without a secret ballot election likely would
preempt the state requirement for a secret ballot election. Preemption of the
state law would result because an actual conflict would exist. An employer
could not try to enforce the state law without violating the federal law. For
example, an employer who demands a secret ballot election pursuant to the
newly ratified state constitutional amendment likely would be committing "an
unfair labor practice" if the employer were to refuse to recognize a union
certified pursuant
to the federal law, as amended by the Employee Free
0
Choice Act.'
Likewise, if only the state constitutional amendment passes, the current
NLRA, which allows, but does not mandate, secret ballot elections, likely
would preempt any state law that would require such elections for many of
the same reasons federal preemption would arise if the Employee Free Choice
Act were enacted as well.

II. LEGAL BACKGROUND
A. Legislation
In 1935, Congress passed the Wagner Act pursuant to its constitutional
authority to regulate commerce. 11 The law provides the current process for
union formation and other provisions affecting labor relations between employers engaged in interstate commerce and their employees. 2 Under the
current law, known as the NLRA, a union becomes the official employee
association for a work site once the NLRB certifies the union.' 3 This certification process involves two major steps.

10. NLRA, 29 U.S.C. § 158(a)(2) (2006) (stating that the "dominat[ion] or interfere[nce] with the formation or administration of any labor organization" is "an unfair
labor practice").
11. ROBERT A. GORMAN & MATTHEW W. FINKIN, BASIC TEXT ON LABOR LAW:
UNIONIZATION AND COLLECTIVE BARGAINING 6 (2d ed. 2004).
12. Id. at 26.
13. NLRA, 29 U.S.C. § 159(c)(1) (2006) ("Whenever a petition shall have been
filed... by an employee or group of employees or any individual or labor organization acting in their behalf alleging that a substantial number of employees ... wish to
be represented for collective bargaining and that their employer declines to recognize
their representative... or... by an employer, alleging that one or more individuals or
labor organizations have presented to him a claim to be recognized as the representative . . . the Board shall investigate such petition and if it has reasonable cause to
believe that a question of representation affecting commerce exists shall provide for
an appropriate hearing upon due notice.... If the Board finds upon the record of such
hearing that such a question of representation exists, it shall direct an election by
secret ballot and shall certify the results thereof.").
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The first step, known as the card check process, occurs when the union
presents a company's board with a petition, along with signed cards, from "a
substantial number of employees [who] ...wish to be represented for collective bargaining." 1 4 The NLRB has promulgated a regulation stating it will
normally require cards from at least thirty percent of employees before holding an election. 15 In the second step, the employer may voluntarily recognize
the union or call for a secret ballot election to determine whether a majority
of employees wants the union to re resent them. 16 The union petitioner can
also request a secret ballot election.
The stated purpose of the current NLRA is to "protect the free flow of
commerce."1 8 Congress outlined two ways to achieve that goal in the statute.
First, the NLRA's provisions ensure "the free flow of commerce" through an
enactment of collective bargaining rules that regulate the conduct of both
employers and labor unions. 9 And second, the provisions ensure free choice
for employees in choosing a union to represent them through a set of procedures for union elections that are overseen by the NLRB.
For example,
Section 7 of the current NLRA lists "the right[s of employees] to selforganization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other conbargaining or other mutual aid
certed activities
2 for the purpose of collective
or protection." '
The next section of the NLRA provides a list of "unfair labor practices. 1122 This section details prohibited conduct and is divided into two lists of
23
Under the
prohibitions, one for labor unions and the other for employers.
14. Id. § 159(c)(1)(A).
15. 29 C.F.R. § 101.18(a) (2009).
16. 29 U.S.C. § 159. GORMAN & FiNKiN, supra note 11, at 53-54. Gorman explains why a union would want an election even if the employer agrees to recognize
the union without an election: "[A]n election culminates in formal [NLRB] certification of the results, and the Act in several instances gives favored treatment to unions
which have been certified rather than merely informally recognized (such as protection for certain forms of concerted activity ... and protection against the concerted
ld.
I..."
activity of other unions .
17. 29 U.S.C. § 159; 29 C.F.R. § 102.61(a)(7) (2009); 29 C.F.R. § 102.62(a), (b).
18. 29 U.S.C. § 151 (2006) ("It is hereby declared to be the policy of the United
States to eliminate the causes of certain substantial obstructions to the free flow of
commerce and to mitigate and eliminate these obstructions when they have occurred
by encouraging the practice and procedure of collective bargaining and by protecting
the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms
and conditions of their employment or other mutual aid or protection.").
19. Id.
20. Id.
21. Id. § 157.
22. Id. § 158.
23. Id.
https://scholarship.law.missouri.edu/mlr/vol74/iss4/7
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section regarding prohibited conduct for employers, it is an unfair labor practice for an employer to "refuse to bargain" with a union selected by the employees and certified by the NLRB under the election process provided in
Section 9 of the act. 2 4 The election process outlined under Section 9 would
be amended under the Employee Free Choice Act (EFCA)
The EFCA
proposal would add a subsection requiring the NLRB to certify a union after a
majority of employees signs cards indicating their desire for union representation.26 The effect of the new provision would be to eliminate the ability to
request a secret ballot election if a majority of employees signs the cards.27
The remaining provisions under the current Section 9 would remain intact
even if EFCA wins passage, 28 meaning the process would remain unchanged
if less than a majority of employees were to sign the cards.
B. Case Law
The current NLRA governs much of the relationship between unions
and employers. 29 It does not contain an express preemption provision,30 and
the Supreme Court has not found that Congress intended for the NLRA to
preempt all state laws regulating labor relations. 31 Thus, the issue of whether
the federal law would preempt state-mandated secret ballot elections likely
would be settled by applying the preemption analysis used by federal and
state courts in the past to decide jurisdiction over labor relations. 32 Early
preemption cases involving the NLRA focused on the conflict between state
and federal laws. In two of these cases,33 the Supreme Court of the United
States looked at "Little Wagner Acts" - the title given to state labor relations
laws that closely resemble the federal NLRA.34
In the first of these cases, Bethlehem Steel Co. v. New York State Labor
Relations Board, the Court considered the constitutionality of New York's

24. Id. § 158(a)(5).
25. Employee Free Choice Act of 2009, H.R. 1409, 111 th Cong. § 2(a) (1st Sess.
2009); S. 560, 111 th Cong. § 2(a) (1st Sess. 2009).
26. H.R. 1409 § 2(a); S. 560 § 2(a).
27.
28.
29.
30.

H.R. 1409 § 2(a); S. 560 § 2(a).
See 29 U.S.C. § 158(a)(5); id. §159(a).
Id.§§ 151-169 (2006).
Ann K. Wooster, Annotation, Construction and Application of Garmon
Preemption Doctrine by FederalCourts, 2003 A.L.R. FED. 1.
31. Brown v. Hotel & Rest. Employees & Bartenders Int'l Union Local 54, 468
U.S. 491, 501 (1984).
32. Id. at 501; GoRMAN & FINKIN supra note 11, at 1079.
33. Bethlehem Steel Co. v. New York State Labor Relations Bd, 330 U.S. 767
(1947). La Crosse Tel. Corp. v. Wisconsin Employment Relations Bd., 336 U.S. 18
(1949).
34. See Sears, Roebuck & Co. v. San Diego County Dist. Council of Carpenters,
436 U.S. 180, 191 (1978).
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Little Wagner Act. 35 The state statute was challenged after New York's labor
relations board allowed foremen to unionize. 36 The federal NLRB had held
37
which expressly excludes
that foremen could not organize under the
38 NLRA,
unionizing.
from
employees
supervisory
First, the Court noted the lack of congressional direction on the issue of
whether the federal law should preempt state law on labor issues already addressed by the NLRA. 39 The Court then considered whether Congress implied federal preemption of state labor laws by looking at whether states have
historically regulated labor relations. 40 After determining that states have
historically regulated employment matters, the Court noted that Congress
created the NLRB, a federal agency, to promulgate regulations governing
labor relations. 4 1 The Court determined that, under such a scheme, "state
regulation in the field of the statute is invalid even though that particular
phase of the subject has not been taken up by the federal agency." 42 The
Court then distinguished previous cases in which it held that states could use
their police powers to enact legislation dealing with conduct the federal agency is authorized to regulate when the federal agency has not yet promulgated
regulations or has promulgated only a few regulations, despite its vast authorRegarding New York's labor relations law, the Court
ity to make rules.
noted that the NLRB had refused to consider petitions by foremen many
times in the past, which, in the Court's view, equated to a ruling that foremen
could not bargain collectively under the federal law.44 The NLRB's inaction
was enough for the Court to invalidate New York's ability to use its police
powers to enact labor relations legislation on the issue of foremen.
Because the federal NLRA and New York's labor relations laws were
attempting to govern "the same employers and the same employees," the
Court determined that the possibility for conflicting opinions on the same

35. Bethlehem Steel Co., 330 U.S. at 768. The Supreme Court described New
York's Little Wagner Act as follows:
After enactment by Congress of the [NLRA], July 5, 1935 ...New York
adopted a State Labor Relations Act following the federal pattern. In the
administrative boards they create, the procedures they establish, the unfair
labor practices prohibited, the two statutes may be taken for present purposes to be the same. But in provision for determination of units of representation for bargaining purposes, the two Acts are not identical.
Id. at 768-69 (citations omitted).
36. Id.at 770.
37. Id. at 775, 786-87.
38. NLRA, 29 U.S.C. § 152(3) (2006).
39. Bethlehem Steel, 330 U.S. at 771.
40. Id. at 772.
41. Id. at 772-73.
42. Id.at 774.
43. Id.
44. Id.at 775.
https://scholarship.law.missouri.edu/mlr/vol74/iss4/7

6

2009]

Luecke: Luecke: Not Taking Care of Business
STATE RESPONSES TO EFCA

1123

issues would threaten the effectiveness of both laws. 4 5 The Court then concluded that New York could not have authority in an area where Congress
had already expressed its intent to govern under
authority granted by the
46
Commerce Clause in the federal Constitution.
Just a couple years after Bethlehem Steel, the Supreme Court referenced
the same potential for conflict in its decision to invalidate Wisconsin's Little
Wagner Act. 4 7 In La Crosse Telephone Corp. v. Wisconsin Employment Relations Board, the state's labor relations board certified a union as the official
representative of employees of a telephone company.48 Both the telephone
company and the employees' previous union sued to overturn the certification.49 The Wisconsin Supreme Court upheld the certification, an action the
Supreme Court of the United States held to be reviewable as a final judgment,
because the employer could face penalties if it refused to recognize the certi50
fication.
On the issue of whether the federal NLRB's actions preempted the
state's certification of the union, the Supreme Court held that the potential for
conflict between Wisconsin's labor relations board and the NLRB was too
great not to order preemption of the state board's actions. 51 The conflict was
too great because the NLRB had the same general authority as Wisconsin's
labor relations board to decide labor relations disputes between the same employers and employees. 52 This ruling came despite the fact that the
53 NLRB
had not yet made a decision that would conflict with the state order.

III. RECENT DEVELOPMENTS
A. Legislation
Senator Ted Kennedy (D-MA) and Representative George Miller (DCA) introduced identical EFCA proposals in the United States House of Representatives and Senate in March of 2009. 54 Under both versions of the proposed legislation, the NLRA would be amended to require the NLRB to certify the formation of a new union once the board receives signed authorization

45. Id. at 775-76.

46. ld. at 773, 776-77. U.S. CONST. art. I, § 8, cl. 3.
47. La Crosse Tel. Corp. v. Wis. Employment Relations Bd., 336 U.S. 18, 24
(1949).

48. Id. at 20.
49. Id. at 21.
50. Id. at 23-24.

51. Id. at 26.
52. Id.

53. Id.
54. Employee Free Choice Act of 2009, H.R. 1409, 111 th Cong. § 2(a) (1st Sess.
2009); S. 560, 111 th Cong. § 2(a) (1st Sess. 2009).
Published by University of Missouri School of Law Scholarship Repository, 2009
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cards from a majority of employees. 55 Its language provides that "the Board
shall not direct an election" if it "finds that a majority of the employees in a
unit appropriate for bargaining has signed valid authorizations designating the
individual or labor organization specified in the petition as their bargaining
representative." 56 This language would be inserted after the current language
in Section 9 of the NLRA. Thus, the current procedure would remain intact,
allowing employees to unionize by a petition or submission of cards signed
by thirty percent of workers followed by a secret ballot election. 58 The
amendment would only apply when a majority of workers signs the cards.59
Supporters of the EFCA legislation argue the proposal would stop employers from engaging in coercive practices against union organizing during
the period between the submittal of the cards and the election. 60 In a House
Report on the proposal, Representative George Miller (D-CA) wrote about
employers who fire employees who work on organizing campaigns at their
workplaces. 6 1 Miller, who sponsored the current EFCA legislation, also
wrote in the report about the prevalence of employers who hire anti-union
consultants and force workers to attend meetings where the employers show
anti-union videos.63 Miller argued in the report that employers engage in
such coercive practices during the weeks that pass from the submission of the
petition to the secret ballot election, a period during which the union organizers can be arrested if they trespass on the employer's property. 64 If a majority

55. Id.In addition to the card check provision, EFCA would also set a new time
frame for the establishment of a collective bargaining agreement between the employer and the newly certified union. H.R. 1409 § 3. The union and employer would
generally have ninety days to work out the bargaining agreement but could extend
that deadline by agreement. Id. If the parties fail to reach an agreement within the
time allowed, they would be required to mediate. Id. The time allowed for mediation
would be thirty additional days or longer if the parties so agreed. Id. If no agreement
were reached within 120 days after the original commencement of negotiations (or
longer if the parties so agreed), then an arbitration panel would "settle[] the dispute."
Id. The arbitrated "decision [would] be binding upon the parties for a period of two
years." Id. The EFCA, as proposed, would also "strengthen[] enforcement" of penalties against employers' unfair labor practices committed during the labor organization
process and before the execution of the first bargaining agreement. Id.at § 4.

56. H.R. 1409 § 2(a); S. 560 § 2(a).
57. Id.
58. See id.; NLRA, 29 U.S.C. § 159(c), (e) (2006); Steven Greenhouse, Fierce

Lobbying Greets Bill to Help Workers Unionize, N.Y. TIMES, March 11, 2009, at B3.
59. H.R. 1409 § (2)(a); S.560 § 2(a).
60. GEORGE MILLER, EMPLOYEE FREE CHOICE ACT OF 2007, H.R. DoC. No. 11023, at 15-19 (2007).
61. Id.at 8-9 ("Today, 25 percent of employers illegally fire at least one worker
for union activity during an organizing campaign.").
62. H.R. 1409.

63. H.R. Rep. No. 110-23, at 9.
64. Id.at 20-21.

https://scholarship.law.missouri.edu/mlr/vol74/iss4/7
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of employees were to sign authorizing cards or a petition, Miller wrote that
the EFCA proposal would eliminate this stretch of time, which in turn would
lessen the ability of employers to present anti-union
campaigns and harass
65
employees who openly campaign for unionization.
Opponents of the amendment say the proposed change would give union
organizers more power to manipulate workers. 66 This manipulation would
occur, they argue, because the cards may be signed without the employer
knowing about an organization effort, which would leave the employer with
no chance to talk to employees about unionization. 67 In addition, opponents
say unions could pressure workers into signing the cards because the union
collects the signed cards, and there would be no secret ballot to allow employees to vote in private. 68 Some opponents have launched a national cam69
paign in several states to counteract the proposed changes to the federal law.
The goal of the campaign, called Save Our Secret Ballot, is to amend the
various state
constitutions to require secret ballot elections in union organiza70
tion drives.
In Missouri, the Secretary of State approved an initiative petition that
would put the Save Our Secret Ballot constitutional mandate on the ballot in
65. Id. at 23.

66. Press Release, Rep. Howard P. "Buck" McKeon, Comm. on Educ. & Labor,
U.S. House of Representatives, Moments After Hearing Worker's Story of Union
Intimidation, Democrats Formally Introduce Card Check Scheme to Do Away With
Secret Ballots (Mar. 10, 2009), availableat http://republicans.edlabor.house.gov/
PRArticle.aspx?NewslD=900.
67. Adam Hasner, Op-Ed., Union Bosses Don't Want You to Keep Secrets, S.
SUN-SENTINEL, Mar. 12, 2009, at 14A.
68. A concern about illegal coercion of workers was provided by Members of
Congress who filed the Secret Ballot Protection Act of 2004 within a year of the first
filing of the Employee Free Choice Act. H.R. 4343, 108th Cong. (2d Sess. 2004);
GEORGE MILLER, EMPLOYEE FREE CHOICE ACT OF 2007, H.R. DOC. NO. 110-23, 4
(2007).
FLA.

69. For example, according to the Save Our Secret Ballot Web site, campaigners
in Arizona, Arkansas, Colorado, Florida, Georgia, Kansas, Missouri, Nevada, North
Dakota, Oklahoma, South Carolina, South Dakota, and Utah will try to get the proposal on electoral ballots. Save Our Secret Ballot, Get Involved in Your State,
http://sosballot.org (last visited Feb. 9, 2009). A number of politicians are listed as
supporters of the Save Our Secret Ballot initiative on the Web site, including former
U.S. Congressman Ernest Istook (R-Okla.), Florida House Majority Leader Adam
Hasner (R-Delray Beach), and the attorneys general from Utah and Alabama. Save
Our Secret Ballot, About SOS Ballot, http://sosballot.org /about.php (last visited Feb.
9, 2009).

70. Save Our Secret Ballot, Frequently Asked Questions, http://www.sosballot.
org/faq.php (last visited Feb. 9, 2009). The ballot language is as follows: "To preserve and protect the fundamental right of individuals to vote by secret ballot, where
local, state or federal law requires elections for public office or ballot measures, or
requires designations or authorizations for employee representation, the right of individuals to vote by secret ballot shall be guaranteed." Id.
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2010.7 The ballot language approved in Missouri differs from the national
campaign because the Secretary of State in Missouri exercised her authority
in this instance to rewrite submitted ballot language to make it more "fair[]
and accurate[]. ' ' 2 The language, as revised and approved by the Missouri
Secretary of State, asks voters the following question:
Shall the Missouri Constitution be amended to: restate the existing
statutory guarantee of a secret ballot in federal, state, and local
elections; and change the current law relating to employees organizing for union or other representation by eliminating the ability of
such repemployees to use the existing sign up process to choose
73
resentation and only allowing a secret ballot election?
Campaigners in Missouri must now gather signatures from "eight percent of the legal voters in each of two-thirds of the congressional districts in
the state" for the above language to appear on the 2010 ballot. 74 Former Mis71. MO. CONST. AMEND. 2010-025, supra note 5.
72. See Mo. REV. STAT. § 116.025 (Supp. 2008).
73. MO. CONST. AMEND. 2010-025, supra note 5.
74. MO. CONST. art. IIl, § 50. According to a report available at the Secretary of
State's Web site, eight percent of the population in a Missouri congressional district is
about 25,000 people.

ROBIN CARNAHAN, MAKE YOUR VOICE HEARD: MISSOURI'S

25 (2009),
http://www.sos.mo.gov/elections/pubs/makeyourvoiceheard/MakingYourVoiceHeard.
pdf. Thus, campaigners would need to collect about 150,000 signatures (or 25,000
signatures from each of six congressional districts) for the proposal to appear on the
2010 ballot. During the 2009 Missouri legislative session, state Representative Mike
Cunningham (R-Rogersville) filed a house joint resolution to add a secret ballot election constitutional amendment initiative to the 2010 ballot. H.R.J. Res. 37, 95th Leg.,
1st Sess. (Mo. 2009). The ballot language under the house joint resolution stated
[t]hat the fight of individuals to vote by secret ballot is fundamental and
thus, where state or federal law requires public elections for public office
or public votes on initiatives or referenda, or where state or federal law
requires designations or authorizations of employee representation, the
fight of individuals to vote by secret ballot shall be guaranteed.
Id.The Missouri House passed the resolution in May by a vote of eighty-two to seventy-six. H.R. JOUR., 95th Leg., 1st Sess., 1461-62 (Mo. May 4,2009). A Senate
committee passed the resolution as well, but it stalled before receiving consideration
by the entire Senate, which adjourned on May 30, 2009, and will not convene again
until January of 2010. S.JOUR., 95th Leg., 1st Sess., 1855 (Mo. May 13, 2009).
Similar joint resolutions have been passed in Utah and Arizona, where the language
was approved by the state legislature and will appear on a future ballot. H.J. Res. 8,
2009 Gen. Assem., Reg. Sess. (Utah 2009) ("This resolution proposes to amend the
Utah Constitution to: include elections under state or federal law for public office, on
an initiative or referendum, or to designate or authorize employee representation or
individual representation among the elections that are required to be by secret ballot;
and make technical changes."). Posting of Christian Palmer to AzCapitolTimes.com:
INITIATIVE PETITION PROCESS AND THE FAIR BALLOT ACCESS ACT
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souri Senator John Loudon is spearheading the Save Our Secret Ballot campaign in Missouri.75 Loudon, a Republican from Chesterfield, has the7public
support of the state's Republican Lieutenant Governor Peter Kinder.
Together, they have organized rallies across the state to gather support for the
constitutional amendment.77
B. Case Law
Since Bethlehem Steel and La Crosse were decided, the Supreme Court
has devised three different tests for preemption involving the NLRA. 7 The
tests vary according to the type of issue the state is attempting to regulate or
adjudicate. 79 For instance, the "primary jurisdiction" test applies if there is an
80
alleged conflict between a state regulation or court action and federal law.
Both the EFCA card check provision and the proposed constitutional amendment in Missouri attempt to regulate union elections - an activity expressly
covered by the NLRA - so this note will focus only on the primary jurisdiction test.
The Supreme Court of the United States first outlined the primary jurisdiction test in San Diego Building Trades Council v. Garmon.8 The dispute
Your Inside Track to Politics, http://azcapitoltimes.com/blog/2009/08/05/gop-sends3-measures-to-2010-ballot/ (Aug. 5, 2009, 07:45 PST).
75. Posting of Jakc Wagman to stltoday.com: Political Fix, http://www.stltoday.
com/blogzone/political-fix/political-fix/2009/07/kinder-takes-own-tour-of-missourifor-secret-ballot-push/ (July 14, 2009, 09:15 CST).
76. Id.
77. Id.
78. Ray E. Smith & David A. Kays, PreemptingState Regulation of Employment
Relations: A Model For Analysis, 20 U.S.F. L. REv. 35, 36 (1985) (describing the
three tests as announced in (1) San Diego Bldg. Trades Council v. Garmon, 359 U.S.
236, 245 (1959) ("'primary jurisdiction' rationale"); (2) Lodge 76, Int'l Ass'n of
Machinists v. Wis. Employment Relations Comm'n, 427 U.S. 132, 149 (1976) ("'balance of power' test"); and (3) Allis-Chambers Corp. v. Lueck, 471 U.S. 202, 213
(1985) (application of "a third, broader, analysis")). The "balance of power" test is
applied when the state regulation involves an issue that is not expressly covered under
the NLRA and Congress intended for the issue to remain unregulated. See Smith &
Kays, supra at 56. The courts have applied a third type of analysis when state contract and employment laws conflict with NLRA provisions governing collective bargaining agreements. Id. at 60.
79. See id. (describing "a group of cases in which preemption takes the form of
deference to the jurisdiction of administrative forums"; "cases in which analysis turns
on the preservation of the congressionally established balance of power between labor
and management"; and "cases in which the central issue is the preservation of the
integrity of the collective bargaining agreement and other contractual relationships
which implicate federal labor interests").
80. See Smith & Kays, supra note 78, at 45-46.
81. Garmon H, 359 U.S. 236. See also GORMAN & FiNKIN, supra note 11, at
1079.
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in Garmon arose after a lumber company refused to exclusively employ union members, and the union began a picketing and boycotting campaign
against the company. 82 The employer brought a lawsuit in a California court
for an injunction and damages resulting from the picket under the theory that
the employer had no duty to accede to union demands because the NLRB had
not yet recognized an official union at the company. 83 The trial court found
84
for the employer, granting injunctive relief and awarding $1000 in damages.
The Supreme Court of California affirmed the trial court's judgment, and the
matter was appealed to the Supreme Court of the United States (Garmon ).85
After deciding state courts could not enjoin the union's activity, the Supreme Court issued an order in Garmon I vacating the injunction and remand86
ing the case for reconsideration as to damages. The Court's reasoning was
that a state's authority to enter injunctive relief against a union is preempted
87
by the NLRA, even if the federal board lacks jurisdiction over the employer.
On remand, the Supreme Court of California complied with the Supreme
Court's order to set aside the injunction, but it sustained the damages award. 88
The case then went back to the Supreme Court of the United States (Garmon
I), which granted certiorari 89 to review whether a state court could "award
9°
damages arising out of peaceful union activity which it could not enjoin.
In Garmon II, the Supreme Court noted that Congress intended to implement one national policy to be determined by one federal agency that
would oversee labor relations between unions and employers. 9 1 As a result,
the Court held that the NLRA preempted state law when state law exerted
"power over a particular area of activity [in a way that] threaten[ed] interference with the clearly indicated policy of industrial relations." 92 Conversely,
preemption was not appropriate, according to the Court's decision, when the
activity was a "peripheral concern of the [federal labor law]" or when local
interests were involved.93
82. Garmon II, 359 U.S. at 237.
83. Id. In fact, the NLRB ultimately rejected the union's request to represent the
employees, "presumably because the amount of interstate commerce involved did not
meet the [NLRB]'s standards in taking jurisdiction." Id. at 238.
84. Garmon v. San Diego Bldg. Trades Council, 273 P.2d 686, 688-89 (Cal.
App. 1954).
85. Garmon v. San Diego Bldg. Trades Council, 291 P.2d 1, 9 (Cal. 1955).
86. San Diego Bldg. Trades Council v. Garmon, 77 S. Ct. 607, 607 (1957).
87. Id. See also Garmon 11, 359 U.S. at 238.
88. Garmon v. San Diego Bldg. Trades Council, 320 P.2d 473, 475, 486 (1958).
89. San Diego Bldg. Trades Council v. Garmon, 357 U.S. 925, 925 (1958).
90. Garmon H, 359 U.S. at 238.
91. Id. at 242-43 ("But the unifying consideration of our decisions has been [in]
regard to the fact that Congress has entrusted administration of the labor policy for the
Nation to a centralized administrative agency, armed with its own procedures, and
equipped with its specialized knowledge and cumulative experience ... .
92. Id. at 243.
93. Id.
https://scholarship.law.missouri.edu/mlr/vol74/iss4/7
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Finally, the Court determined that states may not regulate any activities
covered by the NLRA provisions, which protect the rights of employees to
freely choose a bargaining representative and to engage in collective bargaining. 94 Similarly, the Court ruled that states may not regulate activities that are
prohibited under the NLRA as unfair labor practices. 95 The Supreme Court
concluded that the provisions of the NLRA which protect employee bargaining rights and prohibit
unfair labor practices contain the central elements of
96
federal labor law. As a result, according to the Court's analysis, Congress
must have intended for these federal protections and prohibitions to preempt
state7 laws that touch on employee bargaining rights and unfair labor practic9
es.
The conduct of employees on a picket line is protected under Section 7,
so the Supreme Court held that the state court could not award damages under
a common law tort action for damages resulting from the picket.98 Commentators have noted that the Court focused on the conduct the state was attempting to regulate rather than on the type of state law at issue. 9 9 In fact, Garmon
11 has been cited for the proposition that the "mode" of the regulation is unimportant to the Court's analysis, so it would not matter whether a state law
was a general common law tort action or a legislative act specifically aimed
at governing labor relations. °0
After Garmon 11, the Supreme Court decided a variety of preemption
cases involving the NLRA and, as a result, detailed a list of factors for courts
to consider when deciding whether to hear a state law claim. This list, as set
out in Local 926, International Union of Operating Engineers v. Jones, begins with a look to the language of the NLRA to determine whether the employer or employee's conduct at issue "is actually or arguably protected or
prohibited by the NLRA.' 1 1 If the conduct is actually protected or prohibited under Section 7 and Section 8, the inquiry ends, because the issue is
preempted by the federal law under the traditional federal preemption analysis the Supreme Court has applied to a variety of legislative enactments in
prohibiting actual conflicts between state and federal law., 0 2 If, however, the
conduct is merely "arguablyprotected or prohibited" under federal law, then
the court must ask, under the primary jurisdiction doctrine, whether the con94. Garmon H,359 U.S. at 244; NLRA, 29 U.S.C. § 157 (2006).
95. Id. at 244. See NLRA, 29 U.S.C. § 158 (2006) for a listing of the prohibited
activities.
96. Garmon H,359 U.S. at 244.
97. id.
98. Id.at 246.
99. See, e.g., GORMAN & FINKIN, supra note 11, at 1081 ("It is the conduct regulated, not necessarily the means of regulation, that is preemption's concern.").
100. Id.
101. 460 U.S. 669, 676 (1983).

102. Id.See also Garmon H,359 U.S. at 244-45; Brown v. Hotel & Rest. Employees & Bartenders Int'l Union Local 54, 468 U.S. 491, 502-03 (1984).
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duct is "only a peripheral concern of the Act or touches on interests so deeply
rooted in local feeling and responsibility." 10 3 Under the Court's test, the "local interest" factor is determined by balancing the conflict between the
NLRB's authority to regulate the conduct at issue and Congress's intent for a
104
uniform labor policy against the state's interest in regulating the activity.
While the Supreme Court's decisions in the cases cited above demonstrate the preemptive effect of the NLRA, the Supreme Court has upheld certain state law claims. For instance, the Court upheld a state tort action against
a union by one of its members in Farmerv. United Brotherhoodof Carpenters and Joiners of America, Local 25.105 The plaintiff, a carpenter who be-

longed to the local carpenters' union, brought a lawsuit alleging intentional
infliction of emotional distress.' ° 6 He claimed the union discriminated
against him when referring jobs to members as well as harassed and abused
him after he had a disagreement with the union's business agent.' ° 7 While the
Court determined that the primary jurisdiction analysis provided in Garmon 11
likely would lead to preemption of the state tort claim, the Court held that the
claim should not be preempted.10 8 In its opinion, the Court held, "Our cases
indicate.., that inflexible application of the doctrine is to be avoided, especially where the State has a substantial interest in regulation of the conduct at
issue and the State's interest is one that
does not threaten undue interference
10 9
with the federal regulatory scheme."
In order to determine whether the state had a substantial interest in regulating particular conduct, or the potential interference of the state law with the
federal regulatory scheme, the Court looked at three factors: (1) whether the
conduct at issue was protected under the NLRA, (2) the state's interest in the
matter, and (3) the risk the state law would conflict with "the effective administration of national labor policy."l 0 The Court then analyzed the facts of the
case and noted that the NLRA does not protect the union's alleged acts of
abuse and that the state has a "substantial interest" to stop such conduct in
order to protect its citizens."'
The more difficult issue, according to the Court, was the fact that the
NLRB could have adjudicated many of the plaintiffs claims regarding the
union's conduct outside of the state court system. 12 Even if the Board could
hear a claim based on the union's discriminatory conduct, the Court concluded that such a hearing would not address the plaintiffs claim of inten103. Jones, 460 U.S. at 676 (emphasis added).
104. Id.
105. 430 U.S. 290, 304-05 (1977).
106. Id. at 292-93.
107. Id. at 292.
108. Id. at 302.
109. Id.
110. Id. at 298.
111. Id. at 302.
112. Id. at 303.
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tional infliction of emotional distress."1 3 In addition, the board could not
compensate the plaintiff for emotional distress, and a state court trial on the
emotional distress claim would not address the merits of any claim the plaintiff could bring before the board.' 14 As a result, the Court found that there
was no conflict between the state law and the federal labor law. 1 5 The Court
then limited its holding to torts "either unrelated to employment
discrimina6
tion" or that arise from "particularly abusive" discrimination."
Just a year after the Supreme Court determined the NLRA did not
preempt a state tort claim for intentional infliction of emotional distress in
Fanner, the Court considered another state tort case. This time the case involved conduct that was at least arguably protected and prohibited under the
act.11 7 In Sears, Roebuck Co. v. San Diego County District Council of Carpenters, union members picketed a Sears store after its manager allowed nonunion carpenters to work on the building. 118 The union refused to stop the
picket, and Sears filed a complaint under the state's trespass law to enjoin9 the
picketers from continuing to remain on the private property of the store."
In looking over the history of the NLRA, the Court noted that early case
law suggested "[s]tates were without power to enforce" rules overlapping
with the federal law. 120 The Court reasoned that, regardless of whether the
law is one of general applicability or a law specifically related to the regulation of labor relations, the Court ought to focus its preemption analysis on
"whether the controversy presented to the state court is identical to . . .or
different from . . . that which could have been, but was not, presented to the
[NLRB].''
The Court then concluded the trespass claim presented to the state court
in this case was different from a claim that could have been presented to the
NLRB. 122 But a different analysis ought to occur, the Court found, if the
union's conduct underlying the cause of action presented to the state court
was protected under the law. 123 Conduct punished by state law yet protected
113. Id. at 304.
114. Id.

115. Id.at 305.
116. Id.

117. Sears, Roebuck & Co. v. San Diego Dist. Council of Carpenters, 436 U.S.
180, 182 (1878). First, the Court looked to whether the union could bring an action to
the National Labor Relations Board claiming its picket was protected under the act.
Id.at 187. The Court found that the union could arguably make such a claim. Id. In
addition, the Court looked at whether the employer could bring a claim against the
union for unfair labor practices to the Board. Id.at 186. Once again, the Court decided that Sears could arguably win a claim against the union. Id.
118. Id. at 183.
119. Id.
120. Id.at 190-91.
121. Id. at 197.
122. Id. at 198.
123. Id. at 199.
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under the federal law raises Supremacy Clause issues.124 According to the
Court, a finding of preemption turns on the "strength of the argument" that
particular conduct is protected under the NLRA. 25
Here the union's conduct was not protected under federal law, and the
Court upheld the injunction, holding that a state court could hear a trespass
claim against a union. 126 In finding no preemption, the Court considered that
the employer could not bring a claim to the board if the picketing
was a pro127
tected activity and would not have a remedy for the trespass, that the union
28
did not file a claim with the board,1
and that trespass historically has not
29
conduct.
protected
been considered
In addition to cases involving state tort laws and labor regulations, the
Supreme Court has ruled on the issue of state oversight of union elections.
Two pre-Garmon11 decisions of the Supreme Court of the United States gave
state courts little role over union elections,' but a more recent case upheld a
state law regulating union elections.
In Brown v. Hotel & RestaurantEmployees and Bartenders International Union Local 54, the Supreme Court upheld a state law barring union officials with serious criminal records from participating in organizations
representing casino employees. 31 The New Jersey state law at issue was
enacted to address mob activity in casinos. 32 It allowed a state labor commission to prohibit the union from collecting dues from its members when
convicted criminals served as officers in the union.1 33 The state law was chal-

124. Id; U.S. CONST. art. VI, cl. 2.
125. Sears, 436 U.S. at 203.
126. Id. at 201-04.
127. Id. at 200-01.
128. Id. at 207.
129. Id. at 205-07.
130. For instance, in National Labor Relations Board v. Falk Corp., the Court
addressed the appropriate scope of judicial review over union elections held pursuant
to the NLRA. 308 U.S. 453 (1940). In Falk Corp., the Court granted certiorari to
review a federal court's authority to allow a union organized by the employer to appear on the ballot for a labor union election even though the NLRB ordered the employer to disband its union. Id. The NLRB specifically asked the Supreme Court
whether federal courts have "jurisdiction to review a direction of election." Id. at
454-57. The Supreme Court held that the Board has the sole authority to decide
which unions can appear on the election ballot and that Congress has given the board
the authority to remove employer-sponsored unions. Id. at 459, 461. According to
the unanimous opinion, "The court has no right to review a proposed election and in
effect to supervise the manner in which it shall thereafter be conducted." Id. at 459.
Thus, the Court held that the NLRA gave the board the authority to determine how
unions are elected and gave the courts no authority to review those methods. Id. at
458.
131. 468 U.S. 491,494, 496, 497 & n.4 (1984).
132. Id. at 495-97.
133. Id. at 497.
https://scholarship.law.missouri.edu/mlr/vol74/iss4/7

16

2009]

Luecke: Luecke: Not Taking Care of Business
STATE RESPONSES TO EFCA

1133

lenged after a casino oversight
commission attempted to enforce the law
34
against several union officials.'
The Court first outlined the various types of preemption analyses, including the primary jurisdiction test first provided by the Court in Garmon
//.135 According to the Court, the primary jurisdiction analysis focused on
resolving the issue of whether a state court was attempting to infringe on the
jurisdictional power of the NLRB, granted by Congress, to enforce the nation's labor laws.' 36 Those defending a state law must show more under the
primary jurisdiction test than merely a state interest that outweighs the need
for a consistent federal law. 137 The Court ruled the state must show "unusually 'deeply rooted' local interests." 138 Even if there are deeply rooted local
interests involved, the Court noted a state law would be preempted by a federal law "[i]f the state law regulates conduct that is actually protected by federal law" as a matter of substantive federal preemption law without ever addressing the primary jurisdiction issue. 139 This holding comports with the
primary jurisdiction test first provided in Garmon II, which would end an
analysis after a determination that the state was attempting
to regulate con40
duct the federal law actually prohibits or protects.
The Court then turned to the issue of whether the selection of union officials was actually protected under the law. First, the Court discussed a previous Supreme Court decision, Hill v. Florida, in which the Court held that
the NLRA preempted state regulations that limit who can serve in a union. 141

134. Id.at 498-99.
135. Id. at 502-03.
136. Id.
137. Id.

138. Id.
139. Id.at 503.
140. Id.at 503; Garmon H,359 U.S. 236, 245 (1959).

141. Brown, 468 U.S. at 504; Hill v. Florida, 325 U.S. 538, 542 (1945). The statute at the center of Hill v. State ofFloridarequired business agents of unions to meet
certain conditions, such as citizenship and no previous felony convictions, in order to

be licensed. Id. at 540. Another provision required unions to register with the Florida
secretary of state. Id.The Court held that the Florida character requirements for
union business agents were preempted by federal law because state law prohibited
business agents from an action that a congressional law allowed them to engage in.
Id.at 542. According to the Court, "The collective bargaining which Congress has
authorized contemplates two parties free to bargain, and cannot thus be frustrated by
state legislation." Id. In addition, the Court noted that an employer had already attempted to refuse to bargain with a union agent who was not in compliance with Florida's license law, and the NLRB ordered the employer to engage in bargaining with
that agent even if the agent did not have a Florida license. Id. The Court then held
that the federal NLRA also preempted the state requirement that a union register with

the secretary of state because a violation of the state law would bar a union from collective bargaining, which would be inconsistent with the NLRA. Id.at 543. Thus,
the Court held that a state statute cannot impede the ability of employees to choose
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Following the Court's decision in Hill, Congress enacted the 1959 Labor
Management Reporting and Disclosure Act.
The act allowed states to regulate union representatives through an express statement, reserving that right
to the states.
Because Congress passed a law expressly allowing state
regulations of union officials, the Court found that the New Jersey
state law
44
regulating casino officials did not conflict with the federal law.
The Court, however, distinguished the employees' federally protected
right to select a union from the unprotected right to select people to serve as
officials within the union.145 According to the opinion, these two actions
were blurred by the Court in Hill, and selecting officials to serve in a union
146
ought to receive less protection than electing a union under the NLRA.
The Court's primary reason for finding no preemption was the fact that Congress passed a law after the Hill decision that expressly allowed states to regulate who can serve as officials within unions.147
IV. DISCUSSION
In the event the EFCA is enacted, the federal law likely would preempt
the proposed change to Missouri's constitution, which would require secret
ballot elections, because an employer who refuses to recognize a labor union
chosen under the card check process without a secret ballot election would be
committing a prohibited unfair labor practice under Section 8(a) of the
NLRA.148 It does not matter that the state law would be a constitutional
amendment enacted by initiative petition because the Supremacy Clause in
union representation and that a union's compliance with such state laws has no impact
on an employer's duty to bargain. Id. at 542-43. Two Justices wrote in separate opinions that states may enact statutes regulating unions under their police powers. Id. at
545-546, 556. Both Justices also argued that the reporting requirement for unions is
not inconsistent with federal law. Id. ("Except in rare instances ... this Court has
been extremely cautious in upsetting State regulation unless it has found that the regulation devised by Congress and that by which the State dealt with some local concern
cannot, in a practical world, coexist.") (Frankfurter, J., dissenting). Frankfurter also
argued in his dissent that the NLRA does not contain provisions regarding union
licensure or reporting, so Congress did not clearly attempt to preempt state regulation
in those areas. Id. at 560. Justice Stone, however, concurred in the majority's opinion that state regulations that impede the ability of employees to freely choose representation must be preempted by the federal law and suggested that the business agent
licensure requirements should be preempted. Id. at 545 (Stone, J., concurring).
142. Brown, 468 U.S. at 505-11; 29 U.S.C. § 504 (2006).
143. Brown, 468 U.S. at 504-06.
144. Id. at 512-13.
145. Id. at 509-10.
146. Id.
147. Id. at 505-06.
148. See NLRA, 29 U.S.C. § 158(a)(5) (2006); Employee Free Choice Act of
2009, H.R. 1409 § 2(a), 111 th Cong. (1st Sess. 2009).
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the United States Constitution states that federal statutes preempt state constitutions. 149 Under federal preemption doctrine, matters involving unfair labor
practices clearly prohibited under the NLRA are within the sole jurisdiction
of the NLRB.15 Thus, a federal court considering a challenge to Missouri's
proposed constitutional amendment likely would find that the language of the
NLRA actually prohibits an employer's refusal to recognize a certified union,
resulting in preemption of the state law that would require a secret ballot election prior to allowing a union to be certified. The analysis would end at this
point, and there would be no need to go through the rest of the primary jurisdiction test to determine the state's interests in secret ballot elections.
In addition, the Supreme Court of the United States, in Garmon II, held
that laws of general application can be preempted because the focus of the
analysis is on the conduct regulated, not the "mode" of the state law. 151 The
proposed constitutional amendment requiring secret ballots does not just require secret ballot elections for unions - it applies generally to all elections,
including union elections.' 52 The fact that it applies to elections in general,
however, does not affect the analysis under the court's holding in Garmon I1.
If the amendment were challenged, the Court would look only to the conduct
53
regulated, which is the procedure for union certification. 1
Preemption of the Missouri law is likely even if Congress does not pass
the EFCA and the state ballot initiative does receive final approval. Under
the current federal law, employers may choose to voluntarily recognize a
154
union after a majority of employees signs cards or a petition to organize.
While it rarely happens, some employers do voluntarily recognize the union,
thereby precluding the need for an election. 155 In the event that an employer
in Missouri wanted to recognize a union without a secret ballot election, the
156
proposed constitutional amendment would require a secret ballot election.
The NLRA as amended by the EFCA, however, would not require a secret
ballot election, and the state law requirement would directly conflict with the
federal agency's authority to determine issues of union representation. Such
149. The Supremacy Clause provides,
This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.
U.S. CONST. art. VI, cl. 2.
150. See San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244 (1959).
151. Id. at 243-44.
152. See Mo. CONST. AMEND. 2010-025, supra note 5; H.R.J. Res. 37, 95th Leg.,
1st Sess. (Mo. 2009).
153. See Garmon H, 359 U.S. at 243-44.
154. 48A AM. JUR. 2D Lab. & Lab. Rel. § 2228 (2009).
155. See Marcia Coyle, Proposal Sets Stage for Legal Labor Brawl, LEGAL
INTELLIGENCER, Jan. 28, 2009, at 4.
156. See MO. CONST. AMEND. 2010-025, supra note 5; H.R.J. Res. 37.
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a clear conflict suggests that courts would find preemption under substantive
federal preemption analysis without ever going through the primary jurisdiction test.
The issue for the court in the early days of the NLRA, before the Supreme Court developed specific preemption analyses for labor relations laws
such as the primary jurisdiction test outlined in Garmon 11, was whether a
state was attempting, through its labor laws, to regulate the same issues between the same employers and employees as regulated by the NLRA' 57 If the
language of the proposed constitutional amendment were approved by Missouri voters, the new law would regulate the process for union certification
The NLRA currently profor all employers and employees in Missouri.
vides, and, if amended, would continue to provide, a procedure for union
certification that does not require secret ballot elections for employers in Missouri who engage in interstate commerce. Thus, the state law would be regulating the same union certifications as well as many of the same employers
and their employees. As a result, a federal court could base a finding of
preemption on the same holdings applied by the Supreme Court of the United
States several decades ago. In fact, federal preemption as outlined by the
Court in decades of precedent does not provide the employer with a reasonable argument that a secret ballot election would be required under state law
before the employer would be required to bargain with the union if the NLRA
does not require it.
Like the Little Wagner Acts that were found to be preempted by the
NLRA more than fifty years ago, the state constitutional amendment would
conflict with the federal card check provision because both laws logically
cannot be enforced at the same time. Thus, the conflict would force a federal
court to choose whether to enforce the state or federal law. In such a situation, the Supreme Court of the United States has demonstrated through years
of case law that it will choose the federal law over the state one. This means
preemption of the state law could occur before either the proposed federal or
state laws are ever enforced.
Likewise, the Supreme Court in La Crosse Telephone Corp. v. Wisconsin Employment Relations Board did not require the union to file a charge
against the employer of an unfair labor practice prior to a review of whether
the NLRA preempted a state law regulating the election process.1 59 In that
case, however, the state labor relations board certified the union before the
federal court took action. 16 Such a result may be different if both the EFCA
proposal and the Missouri constitutional amendment pass because it would be
easier to form a union under the federal law.
157. Hill v. Florida ex rel. Watson, 325 U.S. 538 (1945); Nat'l Labor Relations
Bd. v. Falk, 308 U.S. 453 (1940).
158. See MO. CONST. AMEND. 2010-025, supra note 5; H.R.J. Res. 37.

159. La Crosse Tel. Corp. v. Wis. Employment Relations Bd., 336 U.S. 18, 21-22
(1949).

160. Id.
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While it is clear that an employer's refusal to recognize a union certified
by the NLRB would constitute an unfair labor practice that is prohibited under the NLRA, it is less clear whether the right to form a union without a
secret ballot is protected by the NLRA. 6 1 The Supreme Court has held that
protected conduct ought to receive greater protection than prohibited conduct. 62 The section of the NLRA relating to prohibited conduct specifically
cites the certification process that would be amended by EFCA's provision
requiring employer recognition of the board's certification. 63 The list of
protected conduct is more general and only provides that "[e]mployees shall
have the right to self-organization, to form, join, or assist labor organizations,
'' 64
to bargain collectively through representatives of their own choosing.
Thus, employers may be able to argue that the employers' refusal to recognize unions organized without a secret ballot election only violates the prohibited conduct provisions of the federal law and deserves less protection.
In addition, the Court has suggested the primary jurisdiction preemption
doctrine should not be applied too rigidly. 165 For instance, the Court has held
that preemption based on a primary jurisdiction analysis may not apply when
"the [s]tate has a substantial interest in" what it is attempting to regulate
and
' 166
the regulation does not conflict "with the federal regulatory scheme."
Also, a balancing test may be used to determine whether the NLRA
preempts the state constitutional amendment requiring secret ballot elections
if the EFCA does not pass. If the Missouri mandate for secret ballot elections
passes, an employee could challenge the NLRA without raising an allegation
of an unfair labor practice if an employer voluntarily were to recognize a
labor union through the NLRA's current union certification procedure. The
issue may once again come down to whether the election process is a protected right that cannot be regulated by state laws. If anything, the right of
employees to select representation through the NLRB's procedures is arguably protected under the current NLRA. Conduct arguably protected under the
current act requires the court to conduct a balancing test of
the state and fed67
eral interests involved under the primary jurisdiction test.

161. See, e.g., Farmer v. United Bhd. of Carpenters & Joiners, Local 25, 430 U.S.
290, 298 (1977) ("the intentional circulation of defamatory material known to be false
was not protected under the Act"); Sears Roebuck & Co. v. San Diego County Dist.
Council of Carpenters, 436 U.S. 180, 199-200 (1978) ("the mere fact that the Union's
trespass was arguably protected is insufficient to deprive the state court of jurisdiction
in this case").
162. Sears, 436 U.S. at 199 & n.30.
163. Id.
164. NLRA, 29 U.S.C. § 157 (2006).
165. See Farmer, 430 U.S. at 302 ("Our cases indicate, however, that inflexible
application of the [Garmon II] doctrine is to be avoided .
.
166. Id.

167. See Local 926, Int'l Union of Operating Eng'rs v. Jones, 460 U.S. 669, 676
(1983).
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Because the Supreme Court has suggested that prohibited labor practices
receive less protection and has warned against applying the primary jurisdiction test too rigidly, the states may escape automatic preemption. In determining whether to find preemption of a state constitutional amendment, the
main issues for a court would be the potential for interference between the
state constitutional amendment and the NLRA and a state's interest in regulating union certification elections.
In Missouri, employers may try to argue that the federal law should not
preempt the secret ballot provision because the state has a "substantial interest" in protecting the election process from undemocratic influences. In fact,
the website for the national Save Our Secret Ballot campaign has posted in its
"frequently asked questions" an answer to the issue of whether the state constitutional amendments will be preempted by the federal NLRA. The posted
response reads,
Although the National Labor Relations Act generally pre-empts
state laws, the US Supreme Court has ruled that state law may prevail if it safeguards important interests and does not disrupt the
federal regulatory scheme.
The US Supreme Court has
recognized the right to vote by secret ballot and freedom of association as important interests. 168
There is case law supporting the theory that elections fall under the general welfare prong of the state's police power. 169 As a result, states have
broad authority under their police powers to enact legislation regulating elections, while courts do not have authority to interfere. 170 At the same time, the
Supreme Court of the United States has reserved the power to require states
to comply with constitutional and federal statutory laws regulating elections. 17 For instance, the Court has held that a state is "free to conduct her
elections and limit her electorate as she may deem wise, save only as her action may be affected by the prohibitions of the United States Constitution or
in conflict with powers delegated to and exercised by the National Governtheir own elections, they must
ment."' 172 Although states historically regulate
173
abide by federal laws, including the NLRA.

168. See Save Our Secret Ballot, Frequently Asked Questions, http://www.sos
ballot.org/faq.php (last visited Feb. 9, 2009).
169. See, e.g., Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 421, 424 (1952) (A
law "designed to eliminate any penalty for exercising the right of suffrage and to
remove a practical obstacle to getting out the vote [is within the] public
welfare....").
170. Id. at 424-25
171. See Smith v. Allwright, 321 U.S. 649, 657 (1944).
172. Id.
173. Id.
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Finally, the case law addressing union elections also contains the Supreme Court's determination that the NLRB has the sole authority to direct
the union election process without input from the state. 174 The Court has also
determined that state courts cannot review a proposed election or supervise its
conduct.175 While the Court allowed a state to require union officials to meet
certain qualifications, the Court based this decision on the fact the NLRA
expressly allowed the state action.176 Since neither the current NLRA nor the
EFCA proposal includes a provision allowing states to enact their own election requirements, the Court likely would find preempted by federal law any
state law provision requiring an extra step in the election process without ever
going through the primary jurisdiction balancing test.
The biggest hurdle for an argument against federal preemption, if the
EFCA passes, is that the state law would conflict with the federal labor relations policy. A state law requiring secret ballot elections would require a
process that Congress would have already decided is unnecessary and actually antithetical to its intent under the NLRA. In a House Report written by the
EFCA's sponsor Congressman Miller, he explained that the purpose of removing the secret ballot election requirement from the current act is to reduce
what he considers to be coercive practices b7 employers to encourage employees not to vote for union representation.
A state law that requires a
secret ballot election would totally conflict with this policy if the EFCA were
to win approval.

174. See Hill v. Florida ex rel. Watson, 325 U.S. 538, 539-42 (1945); Nat'l Labor

Relations Bd. v. Falk, 308 U.S. 453, 458-59 (1940).
175. Falk, 308 U.S. at 459.
176. Brown v. Hotel & Rest. Employees & Bartenders Int'l Union Local 54, 468
U.S. 491, 502 (1984).
177. GEORGE MILLER, EMPLOYEE FREE CHOICE ACT OF 2007, H.R. Doc. No. 11023, at 21 (2007). Miller went so far as to call the secret ballot elections currently held
by the NLRB "fundamentally undemocratic" and wrote in his report that they are
"often not secret at all." Id. at 21. He wrote that these elections are not secret because employers conduct surveillance and interrogate employees prior to the election
to determine how they will vote. Id. He also cited as support for the above argument
a telephone survey of employees who had organized either through the secret ballot
process or through just the card signing process. Id. at 21-22 (citing ADRIENNE
EATON & JILL KRIESKY, AMERICAN RIGHTS AT WORK ISSUE BRIEF, FACT OVER
FICTION: OPPOSITION TO CARD CHECK DOESN'T ADD UP

(2006), http://www.america

nrightsatwork.org/dmdocuments/ARAWReports/IBFactOverFictFinal.pd.
The survey was conducted at Rutgers University and commissioned by a pro-union group.
See EATON & KRIESKY, supra. According to Miller's report of the survey results, "In
NLRB elections, 46 percent of workers reported that management coerced them to
oppose the union, compared to 23 percent of workers in card check campaigns. In
NLRB elections, 22 percent of workers reported that they felt peer pressure from
coworkers to support the union, compared to 17 percent in card check campaigns."
Id. Miller concluded, "In short, the majority sign-up process reduces both pressure
and coercion, compared to NLRB elections." Id.
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The state requirement would conflict with the federal law because either
the state would be asking the board to hold an election even though it is not
required to hold one under its governing law, or the state would be asking the
board to recognize an election held by a state agency under the constitutional
amendment. It is not clear under the proposed constitutional amendment
whether the state or the NLRB would hold the secret ballot election. Either
way, there would be a conflict between the federal and state laws.
Also, the cases in which the Supreme Court found no preemption of
state law dealt with alleged tort law violations. In those cases, the Court
stated the NLRB could not address the tort claims because it lacked the authority to consider claims such as intentional infliction of emotional distress 1% and trespass. 179 As a result of the NLRB's inability to resolve the tort
issues, the Court found a lack of a conflict between the NLRB's powers and
the state courts. 18° When it comes to the certification process, however, the
NLRB is expressly authorized under the NLRA to determine both the election
process and whether to certify a union based on the employees' vote on the
matter. 181 This authorization exists under the current law 182 and would continue even if the law were amended by the EFCA. 83 Thus, the Court is likely
to find that the state law conflicts with the federal policy regardless of whether the EFCA passes.
V. CONCLUSION
The state and federal proposals to change the way employees select union representation cannot both be enforced. As a result, passage of the federal EFCA legislation would require the NLRB to certify unions once a majority of employees signs authorization cards in support of a union. Any statelevel attempt to circumvent this law, such as the Missouri proposal to require
secret ballot elections through a constitutional amendment, would most likely
be preempted under the federal preemption analysis applied by the Supreme
Court. The state law would most likely be preempted even if Congress does
not pass EFCA.
Preemption of the state law is likely because of the immense interference a state requirement for secret ballot elections would pose to Congress's
intent that the NLRB regulate labor relations. This interference would be too
178. See Farmer v. United Bhd. of Carpenters & Joiners of America, Local 25,
430 U.S. 290, 302 (1977) ("No provision of the National Labor Relations Act protects
the 'outrageous conduct' complained of by petitioner ... ").
179. See Sears Roebuck & Co. v. San Diego County Dist. Council of Carpenters,
436 U.S. 180, 199 (1978).
180. See Farmer,430 U.S. at 305; Sears,436 U.S. at 207.
181. NLRA, 29 U.S.C. § 159 (2006).
182. Id.
183. See Employee Free Choice Act of 2009, H.R. 1409, 111 th Cong. (1 st Sess.
2009); S. 560, 111 th Cong. (1st Sess. 2009).
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great under the primary jurisdiction test, which looks at whether the conduct
is prohibited or protected under the act, the state interest involved, and the
level of interference the state law would impose on the federal act. Although
states can use their police powers to enact legislation regulating elections,
states cannot enact election laws that conflict with federal legislation to the
extent the state constitutional amendment would conflict with the NLRA.
An employer who refuses to recognize a union certified under the card
check process would commit an unfair labor practice if EFCA passes. The
right to elect a union through a card check process may also be a protected
right of employees regardless of whether EFCA wins approval because the
current law allows union certification without a secret ballot election. Current law provided by the Supreme Court calls for automatic preemption of
state laws that attempt to regulate conduct actually prohibited or protected
under federal law. The balancing test applies when the conduct is merely
arguably protected or prohibited. Federal preemption also likely would result
under the balancing test because the interference the state law poses to federal
labor relations policy outweighs the state's interest in governing union elections. Also, the Supreme Court has held that states cannot interfere with union elections because the NLRB has the sole jurisdiction to regulate the elections unless the federal law provides express authority for states to regulate
certain conduct.
The Supreme Court has preempted state laws that attempted to regulate
the same issues involving the same employers and employees covered under
the NLRA. In those cases, the Court determined that Congress created the
NLRB to determine a uniform labor relations policy that states could not attempt to interfere with by creating their own labor relations procedures. The
proponents of the state amendments to require a secret ballot election are
attempting to regulate a process that the NLRB already has detailed instructions to implement under the NLRA.
What the secret ballot election proposal may succeed in accomplishing
is sending a message to Congress that certain states do not want the NLRA to
be amended to allow employees to unionize without a secret ballot election.
However, state-level attempts to circumvent Congress's legislation regarding
unions will fail through preemption.
MEGHAN MASKERY LuEcKE
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